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O Man hath a more dnn reſpect for 
the publick Sanctions of my Country 
than my ſelf. I know well they contain 

the collective Wiſdom of the Nation, 
Ne are in a great, meaſure the Ramparts of the 
ommon Propriety. But at the ſame time it is to 
* remembred, that God, Nature, and the immu- 
able Cuftoms of this Realm have plac'd ſome 
7 Thing s above their Influence and Coercion. ' And 
Ne. 955 that the Judges of the Common-Law 
have in all Ages made bold ſometimes to weigh the 
Statute-Laws in the Ballance, and for certain Rea- 
fons have now and then adjudged them null and 
void. - Of which I ſhall in their proper place pro- 
duce ſome inſtances. 
I. But in the firſt place I ſhall lay this down for 
a Ground: That the Succeſſion to the Crown of 
Epgland by the Laws of God and Nature is inſepa- 
tably annexed to proximity of Blood; and that all 
Statute-Laws contrariant to the Laws of God and 
Nature are ipſo facto null and void. 
That the Succeſſion by the Laws of God isAnſe- 
| parably annexed to Proximity of Blood, appears 
plainly by that Statute-Law pronounced Num. 27. 
hy the Mouth of God, where he by immediate 
Hirection orders the deſcent of Honours and Poſ- 
ſeſſions to be conferr'd by Eirthright and Propin- 
Fir, of Blood, and not by the Election or Diſcre- 
tion of the Supreme Magiſtrate, or the Commu- 
12 of the People, apart, cr conjunctively. 
The Prerogative of Primogeniture in point of 
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Dignity and Poſſeſſion is of the ſame Divine In 


where he forbids the Father to diſinherit the Fir 2 
born of his double Portion; becauſe by Right 
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tution, as appears in ſeveral places of the HMevc 
Scripture, Gen. 4:7. God ſaid to Cain of his youlhery 
ger Brother Abel, His deſires * ſhall be ſubject to t. Don. 
and thou ſhalt rule over him. Again, Deut. 21. 2. c. 


Birth it is due to him. And laſtly, Exod, 129 P 
where he maketh choice of the Firſt-born to wit! 
conſecrated to himſelf. :: 

Agreeable to theſe are the Suffrages of the I Fir 
thers and Doctors of the Civil and Imperial La EA. 
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St. Feronr in Epiſt. ad Onagr. and in Gen. 49. lai ſon 
That a Kingdom is due to the Firſt born. St. Chryſofti Hei 


Hom. F. adverſ, Fudz:s, The Firſt-born is to be eſtee oft 


ed more honourabe than the reſt. Bodin de Repub. 1.6. (bec 
tells us, that it is not enough that a Kingdom Ch 


in Succeſſion, but that it deſcend alſo upon the © apa! 


deft Iſſue Male, where he is next of Blood: Ch; 


enim ordo Nature, &c. For ſo, ſaith he, not only He, 


| Law of God and Nature, but of all Nations doth Ble 


quire. And Baldus the famous Civilian ſaich, I mo 


bc D. de Fuſt. & Fure; ſemper fuit, & ſemper e, 
&c. It ever hath been, and always ſhall be, th Ci 


the Firſt- born and next of Blood ſucceed in th the 
Kingdom. Wherein he is followed wich the fo Jay 
conſent of the moſt unexceptionable Interprete Hi 
both of Civil and Canon Law, as Panormitanus, thi 


C. licet de voto. Corſetta Tradt. de Pot. & Excell. Reg Pr 
 Alciat, in luobvenire D. de verb. ſig. and many other 


What hath been ſaid here of Primogenittire i Pe 
Point of Succeſſion to the Crown, is likewiſe ſai' th 
with equal conſequence of Proximity of Bloc tl 
For by the Civil Law, if a King have Five Son de 
and the Firſt-bcrn dye before the Succeſſion fall,” th 
or it he being poſſeſs d of the Kingdom dye with ir 


OU 


2 
* 


EY | / 
= . 
ut Heirs of his Body, his Right of Primogeniture 
Mevolves to the next of Blood. In this Albericus is 
oi ery expreſs, in Proem. D. Sect. Diſcipulj, & in l. 
1 Donat. c. de Don. inter Vir. & Ux. And Baldus in L. 
2. c. de Fure Emph. ſaith, that Succeſſion hath Reference 
Fil go the time of Death, and reſpecteth the Priority that is 
ht ben extant. | 
13 Herein the Common Law of this Nation agrees 
0 with the Civil Law. And therefore the Second 
Son of the King of England, after the Death of the 
2 = Firſt-born, is eldeſt Son within the Statute of 25. 
La Ed. z. where it is enacted, that it ſhall be High Trea- 
ſai ſon to compaſs the Death of the King's Eldeſt Son and 
ſt: Heir, &c. So if the Firſt Son dye in the Life time 
tee of the King his Father, the Second Son forthwith 
. becomes Primogenitus, or Firſt- born, within the 
m { Charter of King Edward 3. for the Dutchy of Corn- 
Ie e wall, as it was reſolved in the Caſe of Prince 
Charles, upon the Death of his Elder Brother Prince 
ly Henry. By which it appears, that Proximity of 
Blood is enabled with all the Prerogatives of Pri- 


» £ mogeniture. 125 
rer But leaving this Point to the Church- men and 
th. Civilians, we will derive our Proofs from the Au- 
| th thority of the Common and Statute Laws of Eng- 
fe fand, from Records of Parliament, and our own 
rete Hiſtories, to make ir clear that the Succeſſion to 
us, the Crown of England is inſeparably annexed to 
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Reg Proximity of Blood. „ 
the! Firſt, then it is plain, that all human Acts and 
re | Powers in the World cannot hinder the Deſcent of 
2 ſai the Crown, upon the next Heir of the Blood; 
loo (tho' they may by Violence and Hoſtilities hin- 
Son der Poſſeſſion) becauſe it is a Dewry which 
fall the King of Kings hath reſerved to his own 
wit! immediate Donation, and hath plac'd above the 
ol oF reach - 
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the Judges of England, 1%. Facobi, Watſon and Clark's 


Dacre, upon the Northern Rebellion, 26. H. 8. where W. 


the Faith, which he did Naturally and of Right hc 
owe to the King, G. And Cardinal Pool was in, me 
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reach of a mortal Arm: More of which afcerwards, .g 
But as a Proof of this, by the Law of this Nation tre 
in the very moment of the Deſcent, the Perſon De 
on whom it deicends becomes compleat and abſo- Na 
luce King. And ſo it was expreſly reſolv'd by all K 


Caſe cited in Coke's 7. Rep. Io. v. 11. Calvins Cafe. f- 
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And the ſame Perſon being thus compleat and ab-#we 
ſolute King by the faid Deſcent; I farther add, Vs 
that the Ligeance and Fidelity of the Subject is li 
due to that Perſon by the immutable Law of Na- Hat 
ture. And ſo it was ſolemnly adjudged by the tic 
Lord Chancellor, and ell che Judges of England, in ha 
the Exchequer Chamber in the great Caſe of Cal. ext 
Vin, 6 facibi, Coke's 7. Rep. 12. v. 13.4. &c. and Mt 
25.4, wich which concurrs that great Amanuenſis of "tha 
Nature, Ariftotle in his Ethis. ud Nicom. By the Law Ul 
of Nature the Father hath the Rule over bis Children, pu 
and the King over bis Subjects. And that great Phi- 
loſopher Seneca, de Cement, l. I. c. 9. to the ſam? r 
purpole ſays, Natura commenta eſt Regem. Natur In 


did firſt find out 4 King. And for this reaſon, out Ser 


Statute Laws do fo frequently ſtile the King, our du 
Natural Liege Lord, and the People Natural Liege tre 
Subjects, and their Ligeance to the Crown, Na- 


tura! Obedience. This more plainly appears in pre 


Indictments of Treaſon; as in that of the Lord art 
5 


it is ſaid, that the ſaid Lord Dacre, not regarding! Tis 


dicted, 30. H. 8. for committing Treaſon again! . 47 
the Lord the King, his Supreme and Natural Lore 
And the conſtant Forms of Indictments run the ſame h. 

Secondly, It is the very Footſtep of a Law foun an 
ded in Naruce, that a King dilplac'd is never in fu 
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Fate of Reſt, till it be reduced to its Native Cen- 
onre. For tho' human Laws may be worn out by 
on Peſuetude or tacit Conſent, yet the Inſtitutions of 


ſo. Nature will never be aboliſh'd by. the longeſt 
all Tracts of time, but will retain: their natural In- 
s glination of returning; and of this kind is the Law 
iſe. .&f Succeſſion to the Crown by the right Heir. For 
ab- de find in the Stories of all Nations, that during 


id,” Uſurpations, tho countenanc'd by publick Eſta- 
t is Gliſhments; thoſe States where they have happened, 
Ja- Have continued under Convulſion, like a magne- 
the tick Needle, which never ceaſes trembling, till it 
in hath found out it's beloved North Pole. I ſhall 
al. extract ſome few Inſtances of this out of our own 
ind Memoirs; and for brevity's fake aſcend no higher 
; of "than the Norman Conqueſt. And theſe ſhall be of 
22 Uſurpations upon the Crown, countenanc'd by the 
en, publick Sanctions of this State. 
hi- The Second Mliam and Firſt Henry uſurp'd the 
me Crown, and this Realm remain'd under continual 
tur. Inquietude and Commotion, till the Death of Ro- 
out Vert their Elder Brother, and his Son William with- 
our ut Iſſue, by which the Right of the Crown cen- 
ege tred in the ſaid Henry, hs 
Na. The Uſurpation of Stephen upon Maud the Em- 
in Preſs, Daughter and Heir of the ſaid Henry, was 
ord Attended with Tragical Convulſions of this Nation, 
er, Which never ceaſed till the Reſtauration of the 
ing \ Tight: Heir Henry II. Son of Maud, in which Henry, 
gh. the Saxon Blood was likewiſe reſtor'd, his Grand- 


in, Mother being next Heir of the Blood to Edgar 
ord Upon the Diſinheriſon of. the Houſe of York by 
me hat of Lancaſter, this State felt unparallel'd Shocks 
un and Diſorders. There were fought in this Iſland 
n uring this Storm 17 pitch'd Battles, and no leſs 
tati | 4 than 


Marqueſſes and Earls, befides Barons and Gentle , 


Body politick enjoy q little Eaſe, till it had purgedge * 


the Reſtitution of Queen Mary. 


| rience, what Agonies the Engliſh Nation ſuſtain'd 1 
after that fatal and impious Stroke given to Kin is 
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is a Law Eternal, written by the immediate hand 105 


ſome time be repell'd by human Violence, yet it 


. doms of Men to whom he will, as the Scripure i 
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than 8 Kings and Princes of the Blood, 40 Dukes, lp 


, = 3 


men, and 200000 of the common People deſtroy'd Merk 
And this Uſurpation continued 60 Years, yet the$y 


'"þ 


out the Uſurpers. COD 3 
The Uſurpation of Richard III. determined ing 
his Death, and the Introduction of the right Hein 
ſome time after. N f 9 

That of Fane Grey of the Houſe of Suffolk wah 


Laſtly, It is matter of freſh and bleeding Expe- f 


Sw 


Charles I. of ever glorious Memory. Nature is 

wanting in adequate Metaphors, to expreſs ſos 
great a Calamity, This State was like the Demo- 
niac in the Goſpel; and there was no Intermiflion 8 
till the evil Spirit was diſpoſſeſs'd, and Kings 
Charles II. reſtor'd to that Crown, which God, 


As 4 . - | ON 
Nature, and the immutable Cuſtoms of this Nation F 


had given him. [. 
From theſe Inſtances it evidently appears, that rf 
the Succeſſion of the Crown to the next of Blood 


of God and Nature. And tho Nature may for 


will ſooner or later return with greater Vigour. 
And where-ever this Rule of Nature hath beenzyg% 
impeached and violated, that hath evermore been, 


done by the immediate and moſt viſible Act and 


Finger ofthe Divinity it ſelf, who is King of Kings, % 


by whom they Reign, and that giveth the King - 


tells ; * 


ells us: And who being the Creator of Nature, 
In alone, when it pleaſeth him, controul her 
Wethods and Operations, as appears by the Inter- 


hetuptions of the Succeſſions of David, Solomon, Feha, 
edge. 1 Sam. 16. 1. and 2 Kings 9 4. But they, chat 


5 


rom Inſtances of this kind imagin they may main- 
Ia the Lawfulneſs of impeaching the Succeſſion 


sir the true Line, may as well infer, that they may 

e rob and ſpoil their Neighbours, becauſe 
250d commanded the Hraelites to ſpoil the Egyptians, 
ang. 11, 2. and 12. 35. In thoſe Caſcs we are 


ongund to the Law, but not to the Example. 

1 come now to the Records of Parliament, 
which ſhall be three in Number. 3 | 
10 Fir, that of the 39 Henry VI. wherein the da- 
ngeigg Richard Plantagine: Duke of 7:7k by his Coun- 


03 xhibited to the Lords in full Parliament a Wri- 
ogg, containing his Right and Claim to the Crowns 


ingland and France. Againſt which Claim it 
Was. objected on the King's Part, that the fame 
owns had been . entailed by Act of Parliament 
pon the King's Grandfather King Henry IV. and 
he: Heirs of his Body, from whence the ſame King 
Henry VI. did lineally deſcend. The which Act (lay 
"at ts, King's Friends there) is of Authoritee to defeat 
od eig #90nnere Title made to eny Perſan, (for ſo are the 
ndyaxds.) To which Objection the ſaid Duke of 
for anſwereth, (I ſhall cite the Words of the Re- 
e ogg, as they are enter'd in the old Engliſh) ., That 
King Henry IV. might-bave. obteigned and rejoyſed 
he Sed. Corones of England and Fraunce by Title, of 
*CNPnheritaunce, Deſcent, or Succeſſion, he neither needed 
ind would have deſired, or made them to be granted to 
55 bin, in ſuch wiſe as they be by the Seyd Act; the which 
15 erb noo Place, neither is of any force or effect againſt 
ure Bip, that is right Enberitor of the Seyd Corunes ; as is 
eine ” JJ) 
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there worded, And at the ſame time for preven af 


accordeth with God's Laws, aud al natural Laws om 
(faith the Roll.) And this Anſwer of the Duke per 
York to the King's Title, is afterwards by expreſ/® 2g h 
AR ofthe ſame Parliament dectar'd and recogniz ( eme 
to be goox, true, juſt, lawful and ſuffiſaunt, as it 17 


ting the Effuſion of Blood, an Accord by the fre $i 
Conſent of the ſaid Duke is eftabliſh'd, that Kin 
Henry VI. ſhall during his Life enjoy the Crowr # 
and That from thenceforth the Duke of York ſhall b 
_ reputed Heir apparent to the Crown. Rot. Parl. 3 
H. VI. num. 10. 13. 15. 27. 1 
The next Record is that of x Ed. IV. in whic! in | 
that Parliament hath in a long Pedigree diſclos Ch. 
the Title of King Edward to the Crown, addin {# 
theſe Words; knowing alſo certainly without dou oth 
and ambiguity, that by God s Law and the Law of N 
ture, he (i e. K. Ed. IV.) and none other, is and og 
to be true, rightwys, and natural Liege and Soveraigh . 
Lord. And that be was in Right from the Death 
the ſeyd noble and famous Prince his Father, very ji Af 
King N the ſame Realm of England; Rot. Parl. 1 ſa, . 
4. num. 8. Oc. & 9. Ed. 4. 10. 4. Bag of's Aſiſe. 
So that here it is expreſſy declared by two Pa iter 
liaments of different Complexion and Intereſt, th 
the Succeſſion of the Crown of England is infep DT 
rably annexed to Proximity of Blood by the La 
of. God and Nature. 85 
The laſt Record is the Stature of Recognitie he 
made in the 1ſt year of K. James I. by the WH 
Parliament, in which among other things, they | ber 
in moſt bumble manner beſeech his Majeſty, that a. to 
Memorial to all Poſterity, it might be oublickty Jecla, 
aud enatted in the High Court of Parliament, that 14 L 
being bound thereunto by the Laws of God ond Man, * 
Wit — Joy retognize- and acknowledge, i N 
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4 6 
umediately upon the Deceaſe of Queen Elizabeth, the 
O peria! Crown of England, &c. did by inberent 
Rab, and lawful and undoubted Succeſſion, deſcend and 
me to his moſt excellent Majeſty, as being lineally, 
t i guy, and lawfully next and ſole Heir of the Blood Royal 
ib Realm. And that by the Goodneſs of God Al- 
gebt, and lawful Right of Deſcent, bis Majeſty was 
Hing of England, &c. And to this Recognition we do 
Hay they) moſt humbly and faithfully ſubmit, and 
*oplige our ſelves and Poſterities for ever, until the luſt 

'Drop.of our Blood be ſpent. | 

- Lad al the Judges of England, fome time after 
hic in the great Caſe of Calvin in the Exchequeg 
los Chamber do reſolve, That King James's Title to the 


din n 245 founded upon the Law of Nature, viz. by 
Ju berent Birthright and Deſcent frim the Blood Reyal of 


i Realm, So that this Parliament doth not inthe 
Yeaſt pretend to give any Title to King James or 
vs Poſterity, by their own Act and Eſtabliſhmenr, 
nt on the contrary doth, expreſly recognize, that 
he ſame King's Right and Title to the Crown 
goth accrue to him by the Laws of God and Na- 

ture, as the ſaid Judges do declare. By all which 
pa it moſt manifeſtly appears, that in the Opinion of 
the three ſeveral Parliaments, the Succeſſion of the 
—Erown is united to Proximity of Blood by the 
Laws Divine, Natural and Human; which triple | 
"Sanction is not eafily broken; together with the 
tio Reſolutjon of all the Judges of England in the 
he Point, which (as our Law Books tells us) in mat- 
ey ters of Law is of the moſt ſacred Authority, next 


4 to the Court of Parliament. . 
, The next thing I am to prove is, that Statute 
i Laus contrariant to the Laws of God and Nature, 
re ipſo facto null and void. And here firſt I ſhall 
Qblerve, that by a profound Policy of our Law the 
3 | B 2 „„ 
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ſole. Power of expounding Statute Laws, relatingWnal 


either to Church or State, is intruſted and lodge hu! 
in the Judges of the Common Law, as Nin hure 
Charles J. nh noted in his Speech to both Houſeh6nld 
upon paſſing the Bills 35 of his Reign. See Poulton Hohld 
Statutes 3 Car. I. And as the Authorities of thärg 5 
Law are very clear, ſo the Judges have exerted thighs 
conſtructive Power in expounding Statute Lawyands 
ſometimes even null and void, for certain Reaſon 80 
to them appearing. Sec Coke's 1. Inſt. 344. 4. Cavſe 
As ſometimes for Repugnancy : And thereforgdjud: 
where the Statute of Carliſle enacted, that the comtraty 
mon Seal of the Ciſtercian and Auguſtine MonkPerto 
ſhouid be in the Cuſtody of the Abbot, and fougyw. 
others of the Convents ; and that any Deed ſeal'# By 
with the ſame Seal, not ſo kept, ſhould be of nized: i 
effect; this Statute was adj judg'd void for Repugby' v 
nancy, becauſe. the Seal being in the Cuſtody of thihgld 
four, the Abbots could not ſeal with it; and whertute 
it was in the Hands of the Abbot, it was ont of the don 
Cuſtody of the four. And ſo by this Statute theſe tt. 
two Orders could make no Deed valid in Law. I 
See 27. Hen. 6. Finch Title Annuity 41. Ui 
Sometimes for Abſurdity, as where the Statute of Ha 
Ed. 6. gives Chantries to the King, ſaving to the Ahe 
Donors and Founders all Services, &c. 1. Ed. 6. t 
14. This Act was adjudged void as to the Services“ pre 
For it is abſurd, and contrary to common Reaſon, ani 
( ſaith the Book) that the King ſhould hold off, or fg 
do Service to his Subjects. 14. Eliſ. Dyer. 3. 13. F 
Mich. 16. & i7. Eliſ. &c. B. Strowd's Caſe cited in be 
Coke's 8. Rep. 118. v. K 
Laſtly, the judges have expounded Statute Laws 'M 
- void in themſelves, when they are contrary to God! 2 
and Nature; and they are bound to adjudge them 
fo; becauſe the Laws of God and Nature being 1 


eternal 
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„ 
nal and immutable, they cannot be alte r'd by 
W human Authority, but only by the God of 
LinNature who did ordain them. Therefore, if it 
rſchopld be enacted by Parliament, that no Man 
tonhobld honour the King, love his Parents or Chil- 
, or give Alms to the Poor, theſe Acts are void 
Md, as contrary to the expreſs Divine Com- 
Hands. Dr. & Stud. I. T. c. 6. 21. Hen. 7. 2. v. 
ſon o where a Man was made Judge in his own 
Catſe by AR of Parliament, this Act hath been 
forgdjudged void; becauſe (ſay our Books) it is con- 
omtraty to the Law of Nature, that one and the ſame 
»nkPerton ſhould be Judge and Party. Coke's 8. Rep. a. 
fou. Dr. Bonham's Caſe, Hobarts Rep. 8 . day. v. Savadge. 
a By the Statute of 27 Ed. 3. cap. 22. a Man attain- 
mited in a Præmunire is out of the King's Protection; 
ug-by which Words any one might ſlay him, (as it is 
theholden 28. H. 8. Title Crown Br. 197.) till the Sta- 
nhenteute 5 Eliſ. 1. yet the King may protect and par- 
the on him; becauſe the Protection of the Sovereign 
ꝛeſe ie the Subject is due by the Law of Nature. Cotes 


au. 7. Rep. 14. 4. Calvin's Caſe. | ; 
The Statute 23. Hen. 6. cap. 8. and ſeveral others 
of /Ehact, that no Man ſhall be Sheriff of any County 
the "above one Year; and that any Patent of the King 
. t any Perſon for a longer Term, tho with an ex- 
es: "preſs Clauſe of non obſtante, ſhall be abſolutely void, 
on,” and the Pattentee for ever diſabled to bear the Of- 
or ice. And yet it is reſolved by all the Judges of 
, a, England, that theſe Acts of Parliament are void; 
in becauſe ſuch Act of Parliament cannot bar the 
King of the Service of the Subject, which the im- 
ws mutable Law of Nature doth give unto him. See 
od 4 Hen. 7. 6. v. Calvins Caſe, 14.9, in Coke's 7. Rep. 
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m II. The Succeſſion of the Crown to the next 
99 Heir of the Blood Royal, is a Fundamental and 
al 8 | Primacy 


— 


\ 


o 1 7 * 
r Fa 
> + #0 

"© $3" B04 


Primary Conſtitution of this Realm; and indem 
the Baſis and Foundation of all our Laws. Sir zi th 
Coke, in his Preface to his fourth Report in the bMfic 
ginning, ſays, That the Kingdom of England 5: fhie 

| Monarchy Succeſſive by inberent Birtbrigbt, of all othergind « 
the moſt abſolute and perfect Form of Government, el ft 


ment of the Caſe of the Poſtnati Pig 
0 


to be preferrd. And this he reckons among the aim 

tient Cuftoms of this Nation, again/# which, (ailwnd 
he, there never hath been, nor ought to be any Diſpu fte 
And indeed, if Parliaments may alter ſo Eſſenti II 
and Fundamental a Conſtitution, the Monarch Hi 
of England, which hath been Hereditary by Laval, 


1 


- 


will become Elective, and diſpoſable at the Arb Ma. 
try and Will of the People. And by the ſan de 
Rule that they may exclude the next Heir, the in 
may the next to that, and fo by conſequence tire 
whole Line. But tho' the Common- Law of Eng lau881v 
doth allow the Parliament to repair and mend ti © 
Building, yet it doth not allow them to pulli ff 
down and ſubvert the Foundation of it. And it ma Me 
juftly be ſuſpected that ſuch Electors may in cin WM : 
believe, that they have a Power to unmake wWwh r 
they can ſo eaſily make. And this was the reaſo 88 
that thoſe Kings of England, who had ſubmitte 
their Necks to this Popular or Statute Kingſhin 80 


miſchievous alſo to a King in Poſſeſſion, tho' FP! 
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5 135 (150 
det zm too by Inherent and Undoubted Birth- right; 
r che fame Reaſon, which the People may think 
> bicient to exclude the Right Heir, may, when 
7s they pleaſe, be deem'd valid enough alſo to depoſe 
then eject the Poſſeſſor of the Crown, be his Title 
„ lawful or not; which is a dangerous Conſequence, 
ava for which the Supreme Governor is not oblig d 
ra theſe new Scheme-mongers, who by limiting 
Medience to Poſſeſſion only, firſt deſtroy all nd- 
n of Right and Wrong, and in the next place 
make the Enjoyment of a Crown fo precarious 
and infecure, that no Man in his Wits would ven- 


ear that he will to his Power defend all Juriſ- 


” 
- 
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old, is, 
That 


G6 ) 
That he: will be true and faithful to the Sovereigh 
and his Heirs, Gc. Col. 5. Rep. 6. v. Calvins Caſl 
And it is remarkable, that in the Parliament of 4 
Ea. 3. the Lords and Commons being demande refc 
their Advice by the King, in a Matter relating ij Ic th 
the Crown, did anſwer unanimouſly, that theliey 
would not aſſent to any thing in Parliament chaff 
tended to the Diſinheriſon of the King and h 
Heirs, or the Crown, whereunto they were Sworn 
Kot. Parl. 42. Ed. 3. Num. 7. And Sir Ed. Coke con 
menting upon that Record faith, hat it is a Lan 
and Cuſtom of Parliament, that no King can alien ti 
Crown from the right Heir, tho by conſent of the Lord "vor 
and Commons. 4. Inſt. 14. in Margine. And in ano 
ther Place he ſaith, that King Fobn's reſignation of Th 
Crown to the Pope was utterly void; becauſe the Roy. 
Dignity is an inſeparable Inherent to the Royal Blood Ne 
the King, deſcendable to the next of Blood of the NY RC: 
and. cannot be transferr d to another. 12. Rep. 28 / 
And: which is much more in 1. Fac. c. 1. there is wh 
Recognition of the Parliament, that the Crows: 
of England is lawfully. deſcended unto K. Fame, e 
his Progeny and Poſtérit . uh 
To leave no room for ſtarting. new. . ff 4 
mall anſwer: ſome few Objections and ſo concludef { 
1. There are ſeveral Inſtances. of Kings of this 5 
Nation, whoſe Titles to the Crown depended pure, 
ly upon the Election of the People, and Acts 0 
| Parliament, and not upon Proximity, of Blood, and thi 
Z Inherent Birthright; ; as K. Jobn, Henry IV. Heng ag 
VII. And Henry VIII. entailing the Crown upon! H 
himſelf and Children by A& of Parliament. 13 
Tanſwer, that theſe Titles were never look d up- 4.50 
on as good, or Barrs again the right Heirs. | mr 


Firft, as for K. Fobn, it is plain he was King 48 ws 


Sf 
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fatto, bur not de ſure, for he invaded the Crown 
| gains {4 


Ba 


1 * | | - on: : 5 
eig aft the Right of his Nephew Arthur, who was 
all fl San of Geoffr 5 Fohn's Eldeſt Brother, As all the 


f 4Mories of that time do obſerve and lament. And 
defirefore wanting that Title which God, Nature, 


nd the immutable Cuſtoms of this Realm give to 
Right Heir, he was conſtrain'd to pray in Aid 
e People, and to patch up a Title from them 
legion. The Story is thus in Matthew Pari a 
or rned Monk, who lived in that time, and who 
om me afterwards Chronologer Royal to King 
EH. © Joby upon the Death of his Brocher Kin 
i ibard I. was advanced to the Throne by the Fa- 
or pur of the great Miniſters of State, and at his 
no Horonation Hubert Archbiſhop of Canterbury ant 
A bancellor of England (a Man of great Subtilty) 
ss che Nobility, Clergy and Popblace in a very 
ie Harangue, that no Man whatſoever was to 
cceed in this Kingdom, unleſs he were elected 
che Univerſality of the People, with Conſide- 
gion had of bis Virtues, after the Example of 
als Election: And then he added, that Jobn 
a qualified Perſon in that kind, and therefore 
ihey ought to chooſe him for their King. But 
es [Archbiſhop Hubert being afterwards demanded 
Je iow he durſt in ſuch an Aſſembly affirm, that the 
this Monarchy was elective, he reply d, that he had 


re by Revelation and Prophecy, that 7b would 
WE... .: arm A 
ome time or other endanger the Realm; and 
ind, Mac he might curb him, he did pronounce him 
m Amitted to the Crown by Election, and not by 
don Mereditary Succeſſion. So that this was done 
only by way of Umbrage and Hypocriſy, to ſerve 
up- rn. And truly, the good People did accor- 
Aly ſome time after check this unfortunate King, 
bring him to a low Condition, chooſing the 
Mich King's Son their King. So that K. Fobn's 


Tenure 


( 0 ) : 4. 
9 Tenure was good no longer than he could main 5 
tain it with his Sword, which is the Tun of Thien 
and Pyrates. 
Secondly, For K. Henry IV. he was likewiſe a 
facto King only ; for he oy violent Hands up -u 
the Crown, by the treaſonable and barbarous = .. 
poſition and Murder of his natural Lord and | 
raign K. Richard II. after whoſe Death, without 3 
ſue, the Legal Title remained in the Houſe of oi 4 
rence, which was the Elder Line; and ſo K. H. 144 | 
was forc'd to truckle under an Election ef 
People, and their Eſtabliſhment in Parliame e 
which Eftabliſhment was ipſo facto void in Law the 
gainſt the Houſe of York, (which married after with 
the Houſe of Clarence) ſee Rot. Parl. 29. H. 6. num. m 5 
13. 15.27. And truly this King conſidering tf our: 
much a Title to the Crown by common Law fat 
inherent Birthright exceeded a Title by Stati 
and the People's Suffrage, made his ſolemn off 
tothe Crown in Parliament by Deſcent from Ki 
H. III. which, tho' it was a notorious digen ty 
looked upon to be a better Security than popu 
 Eftabliſhment. See Rot. Parl. 1 H. IV. Memb. 20. 
Thirdly, For King Henry VII. he was alſo x 
de facto, the Title abiding in Elſaberh the IT 
Daug hter of Edward IV. kk 
King Henry VII. laid claim to the Crown, as iſ 
cending i in a right line from John Duke of Some 
Eldeſt Son to John of Gaunt Duke of Lancaſter, it 
his Third Wife Katharine Swinford ; by which 
tbarine the ſame Jobn of Gaunt had Ifſve the ſaid) con 
of Somerſet and other Children, before Marti 
with her, and during his Marriage with his Sep - 
Wife the Lady Conſtance, Daughter and Heir to way 
. King of Cafe. So that theſe Children were | 1 
ards Ny our n conſequently A © 
inheriins 


1 ak | . 0 19 ) | 

| Periting. Aſter the Death of his Second Wife, 
eng 8, of Gaunt for the paſſionate: Affection he bare 

& his Children by Katharine, married her, and pro- 
red them to be legitimated by Act of Parliament, 
un made a pare to — eee C Ho- 


1 


of Memb. 6. Rot. Parl. 8 H. 4 Pap prima wernd. | 
14. Beides Margaret Counteſs of Richmond and Derby, 
Mother of Ning Henry VII. and thro whom he 
mult neceſſarily derive whatever Title he could 
end to, died after him in 1. H. VIII. And there- 
Tore this Prince having ſo many Flaws in his Title, 
a knowing that the Laws divine, natural and hu- 
were againſt him, it's no wonder he ſo much 
; "0Srted the People, and was ſo ſollicitous for an 
: abliſhment by them; for it is plain he laid no 
Eat Streſs upon his own Title: Nor did he rely 
m wich upon his Statute Title, as appears by Two 
ts of Parliament. 
7 Wl. By that very Statute Law by which the Crown 
»Y W $ eſtabliſhed upon him; for as my Lord Bacon 
. 12. hath obſerv'd, 'ne did not preſs to have 
L A penn'd by way of Declaration or Recog- 
Mu tion of Right, be to have it by any new Law, 
5 choſe rather a Sort of middle way, by way of 
bliſhment, and that under covert and indifferent 
Wards, viz. That the Tnberitance of the Crown ſhould. 
remain and abidein the King, &c. Which Words 
„ Mhht equally be applyed, chat the Crown ſhould 
2 ahgtinue to him, but whether as having Right to 
Fri (which was doubtful) or having it then in Fact 
1 [ 12 Poſſeſſion, was left fair to Interpretation every 


"10 From the 11 H. VII. c. 1. which he procurd 


0 2 made in the 1176. of his Reign, in which i it 
99 C2 Was 
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was enacted, bat no Perſon that ſhall ſerve the Kil 
for tlie time being ( for ſo are the very Words) in bis Wi 


of prudent and deep Fore- fight, for it took aw 


ing into the King's Title to the Crown; for how 


3 i 
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ſhell be attainted or impeach d in bis Perſon or Eſt «fgrce 
what Fortune ſcever fall by chance of Battle againſt nd o. 
Mind aud Mill of the ſame King for the time being. . 
fol. 144 comments very handſomely upon this Heal 
of Parliament: This Law, ſaith he, had in it Pa 
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occaſion for the People to buſie themſelves in pr 
ſoever that fell out to be good or bad, the Peophym 
Safety was provided for. And the ſame Author 
the cloſe of this King's Life, ibid. fol. 233. & 2 
reckons his opportune and ſeaſonable Death amo 
his greateſt Felicities, which wichdrew him frog 


any future Blow of Fortune; and which (contini. 


he) in regard of the Title of his Son, being the e 
18 years of Age, and a forward Prince, had nts 
been impoſſible to come upon him: Becauſe up 
the Deceaſe of King Henry's Queen, in whom t 
true Title lodged, and who died ſome years befon 
the Crown immediately by the Law of Engl 
deſcended upon Prince Henry ; for there can bes 
Tenancy by the Courteſy of the Crown. So thi 
in the Opinion of this Lord Chancellor alſo, th 
King's Title by Statute was of ſmall account, 1 
Reſpect of that of his Son by Common Law. 19 7 
all which it plainly. appears, that this King haden 
legal or inherent Right of his own to the Crow! *@® 

and therefore contrary to his own Inclination, I ® 
Was conſtrain'd to ſtoop to an Eſtabliſhment of ch 5 
People, which notwithſtanding was null in Law. 1 
For King Henry VIII. tho' he was undoubte d 
King de jure, yet there happened in this Prince 
Caſe certain odd Circumſtances, which neceflit- 
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14 him, contrary to his better Knowledge, to allow his Peg- 
e a ſhare in ordering tHe Succeſſion of the Crown. And 
herefore by the Starure 25. H. 8. c. 22. he confirms his Di- 
ta rce from Katharine, and baſtardizeth Mary her Daughter; 


7 * 


nd on the other Hand corroborates his Marriage with Ann, 
"Shd legitimates Elizaderb her Daughter, and makes her in- 
Mfitable to the Crown. The Legitimation or Baſtardy of 
fe two Daughters depending much upon the Validity or 
Weaktiieſs of the Papal Dilpentation in the firſt Macriage'; 
Wd this being a perplex'a Queſtion in thole Days, he hoped 
have cut this Gordian Knot with the Sword, and preten- 
ad Omnipotency of a Parliament. And then after he had 
Ine this, he forthwith marries Jane Sey mots, and by the 
atute 28, Henry VIII. c. 7. attaint his Wife Ann, and ba- 
ardizerh Elizabeth her Daughter; and breaking down the 
Pundaries of all Law and Common Reatohn, he procutes ic 
be enacted, That in Caſe he had no Iſue by Jane, he might 
Poſe of the Crown ta whatſoever Perſon be did in his own Diſcre- 
wer: think fit. And the whole Nation was oblig'd by the 
ntimony'df an Oath tothe Defence of this Law. This lie 
chat he might advance to the Thipne his natural Son 
ri Fifz-Roy Duke of Richmond, (who died ſoon after) 
om he loved moſt paſſionately, and fo to exclude for ever 
nts Siſter Margaret of Scotland, and all her Defcendants. See 
eylin's Eccleſia reſtaurata, fol. 6. Then by the Statute of 35. 


. 


Ever Perſon or Perſons he pleaſed by his laſt Will and Teſta- 
Wet... nt: And the whole Nation was likewife Sworn to the 
dne Minenance of this Law. And by virtue of this extra- 
ant Power, in caſe his Children died without Iſſue, 
"28 afterwards they did, he bequeathed the Crown to the 
pule of Suffolk, being the younger 'Houle, and in defiance 
all Laws and Brotherlty Affection difinherited, and to- 
ly excluded the elder Houle of Scotland, Theſe Ni- 
ies and Deſigns conſider'd, it's plain K. Hemy was con- 
fain'd to pray in Aid of the People to give ſome Colour to 
theſe Contradictions and Inconſiſtencies. And therefore 
Feonceive, that no Man of common Reaton will 'dfaw Ar- 
ments from the Sratutes abo vemention'd to prove thar'the 
rliament of Exgland could by them exclude the next Heir 
r the Blood. | 
y the whole Matter of this firſt Objection it appears, 
nat the Princes, which ſubmitted to theſe tumultuous and 
N | ee : f 8 Statute- 
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Statute-Kingſhips, did it, either becauſe they invaded an ! 
uſurped the Crown, contrary to the Laws Divine, Natua be 


and Human, or to give a, Colour to their own private De - 


ſigns. And yet after all theſe popular Eſtabliſhments, fenen: 


with the Sanctions of Oaths, they could not transfer th 
Right from the next Heir of the Blood; that being God''$ 'J 
immediate Donation. For tho? an Act of Parliament ſna 
command me to ſay, that an Ethiopian is white, and tha 
unger the higheſt Oaths and Penalties; or that an Ape is 4 | 
Man; yet notwithſtanding the Ethiopian can never in tru 
change his Skin, or Complexion, nor the Ape his Specie {] 
and commence a Creatuie rational. | FRE 
II. Some may, by way of - Objection, aſk, why may no a 
the Crown be transferr'd from the next Heir of the Blood % 
Parliament, as well as all other Inheritances, and Poſſeſſion 
in the Kingdom may from the Right Heir of the Subject? e, 
In anſwer to this, I ſay there is no ſimilitude between he 188 
Caſes. For, firſt, Private Men derive their Inheritance . 
from their Anceftors; but the next Heir of the Blood Roy 
derives not the Crown from his Predeceſſors, nor from ti: 
People, but immediately from God; as I have prov'd 4. 
ready in the beginning of this Argument. And no Perſon; 
or Community can give away or transfer a thing, which 
they never had veſted in them, either in Poſſeſſion, or ii 
Right. b „ ON | "WA 
econdly, The Law of the Crown (which is a principa In 
part of the common Law of England) differs from the La 
of the Subject in Point of Deſcents ; and therefore that ma) e 
be Law in caſe of the Crown, which is not in caſe of the Sub 
ject ; Cok. 1. Inſt. 11. v. S 344. 4. 1. of which I ſhall her i 
give ſome Inſtances. _ e = 
A Private Man being an Alien born cannot by our Law .*R 
inherit Land here; but the Crown ſhall deſcend upon the 
next Heir of the Blood, though an Alien, as in the Caſe of 
Henry II. who was born an Alien, and begot by an Alien? 
As likewiſe in the Caſe of K. Fames J. my 
If a King of England have three Daughters, and Dye, the 
Crown ſhall delcend upon the eldeft alone; but in Cale of: e 
Subject the Inheritance ſhall go to all three Daughters. Col. 
1. Inſt. 165. a. 25. H. 8. c. 22. 1 
If a Subject marry an Heireſs, and have Iſſue by her, 2/7 
Son, and the Wife dye, the Huſband ſhall enjoy the Wife 
Lands during his Life; but if a Man marry a Queen Reg: xe 
nant of England, and hath by her a Son or a Daughter, and hi 
then ſhe dyes, the Crown deſcend immediately upon the I Tye, 1 
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FS the Father be alive. Elleſmere's Puſt nati 36. Lord Bacon's 
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Lua the half Blood is no Impediment to the deſcent of the 
> De Ends of the Crown, as it happened in the Caſes of Edward VI. 
ene the two Queens, Mary and Elizabeth; and yet in the Caſes 
r the Subjects it is clearly otherwile. Plowd. Com. 245. 4. Co. 7. 
10d "Rep. 12. v. Poſtnati. Co. Inſt. 15. v. BOW. 1 
o likewile if the right Heir of the Blood, or the Father 
Mother of the right Heir from whom the Crown deſcends, 
attainted of High Treaſon by Parliament, theſe Attainders 
no obſtructions to the deſcent of the Crown, as it happened 
Cle he Caſes of our K. Ed. IV. and his Father, who were both 
tainted, as alſo in the Cale of K. James I. whoſe Mother 


England. Cambd. vit. Eliſ. Reg. 28. 1586, But all Men 
ow tis otherwiſe in the Cale of Subjects, whole Deſcents 
e obſtructed by the attainders of their Anceſtors. By theſe 
ew Inſtances it appears, that though an Inheritance may 
us be given away from a Subject, yet it doth not in any 


III. The third and laſt Object ion is founded upon the Sta- 
te of 139. Eliſ. cap. I. wherein it is enacted, that if any Per- 


ent, that ſuch Perſon (during the Queen's Life) ſhall be guilty 
Te High Treaſon, and after her Death ſhall forfeu his Goods and 
battels, &c. 5 : | | 


In anſwer to this it is to be obſerw'd, Fiiſt, that this Law 


ame Act; and thetetore' this Queen had little Reaſon to 
rruple the paſſing a Bill of this Nature. But I much doubt, 
whether a Common Law-Prince, who owes his Title only to 
Bod, Nature, and the immutable Cuſtoms of the Nation, un— 

, a Heſs under like Circumſtances with K. Henry VIII. wou'd 
fes have aſſented to an Act ſo derogatory to the Regalities, by 
eaſon of the manifeſt Inconveniencies that might enſue to 
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eg. 

nc himſelf and Poſterity by ſuch Afent and Condeſcention. 
x >econdly, Sir Edward Coke, I. Inſt. 43. a. 4. Inſt. 52. admo- 

v0 | . : | niſhes 


nah es attainted of High Treaſon, and Executed, and yet the 


icke follow, that the Crown may be diſpoled from the next 


fon Hall affirm, that the Parliament of England hath not full Po- 
er to bind and govern the Crown in Point of Succeſſion and De- 
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„ an 9. I 
niſhes us, that the tiue Scope and Deſign of ou BORN Tan IM 
are oftentimes unintelligible, without the help of the Oliro.. 
nicles and Memoirs of the Age, wherem they were made; 
Of which there cannot be a more pregnant Inftance than thiz” 
here.. And therefore I will in Charity believe, that the 
Contrivers of this Objection did never rightly inform them 
| ſelves of the Hiſtory and true Reaſon of making this Statut: 
which in Truth was this, according to Cambden's Vit. Elif, 
Some time before this Statute, Mary Queen of Scots Dow. 
ager of France and Mother of our K. James I. being defeate( 


in Battle by her rebellious Subjects of Scotland, fled into the 


Boſom of her Kinſwoman Elizabeth of England for Protection, 
who inheriting her Father's, Averfion to the Houſe of Scotlaul, 
contrary to the Royal Sympathies, which one Soverejgi 
ought to have for another in Diſtrefs, and indeed aga init 
the Rules of Common Holpitaliry, commits Maxy to a loath- 

ſome Priſon. The Pope with fome of the Catholjck Piince 

and others of her Friends endeavour to ſet her at liberty, and 
to advance her to the Throne, that Age looking upon Mary; 

Title to be much Clearer than that of the Queen in'Poflefſion, 
ſhe having been Baftardized, and was at beſt but a Statut: 

Queen. But Mary derived by rhe common Law, and a direſt 

true Line from Margaret the eldeſt Daughter of K. Hen. VII. 
and Elizabeth his Queen. Beſides, in the Vear this Statute 
was made, there was a Marriage N between Q. Eliz. 
and Henry Duke of Anjou, and no {mall care taken to eſtabliſi 
the Succeſſion upon the Iſſue proceeding from the ſame Mar- 
riage. And there is a remarkable Clauſe inthe lame Statute 
of 13. viz. That every Perſon, of what Degree or Nation ſoever, 

who” ſpall during the Queen's Life Declare or Publiſh, that they 

Dave any Right to enjoy the Crown of England, during the Queen! 
Life, ball he diſenabled to enjoy the Crown in Succeſhon after th: 
Auen Death. Which Clauſe was moſt apparently.contriv'd 

againſt the ſame Mary and her Son King James. 
Thirdly, This Act of 13. being a Law made in diminu- 

tion, or rather in open and hoſtile defiance of the Title of 

Scotland to this Crown, it was by tacit and implied conſent 


'of the Law, and the whole Nation, utterly abrogated upon 


the firſt moment of the Union of the Two Crowns in the 
Perſon of K. James I. or at leaſt by the ſalemn and expreſs 
Kepeal, 4. Fac. cap. 1. of all hoſtile and unkind Laws be- 
tween England and Scotland, of which I am ſure this of 13. _ 
Was none of the Jeſt. TEE 
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